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1GHLIGHTS OF THE WEEK 








nomination. Asks halt to experi- 
ments with recovery, appeals for 
abandonment of class hatred, 
pledges relief for those in need— 
Spanish rebels drive on Madrid— 
Coughlin apologizes for Roosevelt 
attack—Farnsworth indicted as 
spy—Newark Federal jury begins 
Wendel investigation. 
Friday, July 24, 

Spanish government repulses 
rebels’ drive on Madrid, captures 
Seville, rebel southern headquar- 
ters. Many Americans evacuated 
from Spain—Million and a half to 
be spent by resettlement admin- 
for rural  rehabilitation—Radio 
talk between Vatican ang Father 
Coughlin revealed. 

Saturday, July 25 

Spanish government announces 
fall of Albacete, rebel key city. 
American government continues 
evacuation of its nationals—Town- 
send talks to 800 in Newark— 

Sunday, duly 26. 

Battle at San Sebastian drives 
United States Staff from summer 
headquartera—American Bar As- 
sociation critizes powers of ad- 
ministrative agencies, suggests ad- 
ministrative court to take over 
their judicial functions—King Ed- 
ward unveils war monument at 
Vimy—Government to map “dust 
bowl” in nine states. One of larg- 
est area mapping projects ever un- 
dertaken. 

Monday, July 27 

Government reports further vic- 
tories in Spain—England ends 
pacts in Mediterranean, closes 
Ethiopian case—Gallery of jobless, 
clamoring for relief, blocks closing 
of Pennsylvania Senate— 

Tuesday, July 28 

Spain orders churches and prop- 
erty of religious orders confiscat- 
ed. Government victories reported 
in South, rebels advancing on Ma- 
drid—Millville, New Jersey, relief 
director, arrested for failure to 
provide for needy—4,000 family 
loom owners to strike in Paterson 
silk dispute— 
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Non-Resident 
Motorists 


Attention is called to Chapter 
143 Laws of 1936, which now 
permits the Commissioner of 
Motor Vehicles to be served in 
suits brought against non-res- 
ident motorists, whether suit 
is brought by a resident or a 
non-resident. 

This statute overrules the 
decision in Charles vs. Fisher 
Baking Co. 14 M. R. 18, 182 A. 
30 digested in 59 N. J. L. J. 3. 











Two Judges Attempt 
To Sit In Same Court 


UNION CITY, N. J., July 29, 
1936—An open contest for the 
position of Judge of the Union 
City District Court was carried to 
that courtroom this morning, when 
Judge Morris Umansky and Sam- 
uel Haber, who was recently ap- 
pointed by Governor Hoffman, both 
appeared and attempted to hold 
court. 

Judge Umansky was appointed 
by Governor Hoffman, who states 
he took an undated resignation at 
the time he made the appointment, 
and recently accepted the resigna- 
tion. He then appointeq Samuel 
Haber to fill the post. Umansky 
contests the validity of the resig- 
nation, and contends he is still 
judge. 

This morning, both judges at- 
tempted to sit at the bench and 
hold court. Umansky directed the 
sergeant at arms to remove Haber. 
Haber left, announcing that court 
would be adjourned to August 5, 
which is not a regular court day. 
Umansky continued to sit and to 
try cases. 


Digests Of 


Recent Opinions 


APPEAL AND ERROR—Appeal 
From Smal] Cause Court—Bond 
—Necessity For. 

New Jersey Supreme Court 

Bonamassa v. Davis 

July 11, 1936 

On certiorari of appeal from small 
cause court. Appeal set aside. 

Joseph Varbalow, for prosecutor. 

Vincent L. Gallaher, for defendant. 

Lloyd, J. 

A writ of certiorari was allowed 
to test the sufficiency of an appeal 
by the defendant from a judgment 
rendered against him by a small 
cause court. Prosecutor attacks the 
appeal on the ground that no bond 
was posted by appellant. Appel- 
lant did deposit with the justice 
of the peace, in lieu of such bond, 
a sum of money in double the 
amount of the judgment and costs 
which sum was forwarded by the 
justice to the county clerk. 

Held: The appeal from the small 
cause court is purely statutory. 
The statute (2 C. 8S. 2612) requires 
the posting of a bond. 

Apart from the technical re- 
quirements of the statute, there 
are good reasons for refusing to 
recognize a cash deposit. “The 
moneys in the hands of the justice 
might or might not be available to 
the plaintiff upon the rendition of 
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judgment on the appeal; much less 
would he be obliged to follow the 


Laws Of 1936 


(Effective dates follow each Act) 








CHAPTER 163—(June 22, 1936) 
Permits transfer of cases be- 
tween Common Pleas Courts and 
Special Sessions when cases ap- 
pealed from Justice of Peace or 
Recorder’s Court. 
CHAPTER 164—(June 22, 1936) 
Increases police powers of Mo- 
tor Vehicle Inspectors. 
CHAPTER 165—(June 22, 1936) 
Imposes penalties for delinquent 
alcoholic beverage taxes. 
CHAPTER 166—(June p2, 1936) 
Amends Chapter 18 Laws of 
1936 relating“ to consorting of 
criminals. 
CHAPTER 167—(June 22, 1936) 
Permits Article VII School Dis- 
trict registered bonds to be con- 
verted into coupon bonds with 
privileges of registration as to 
principal only andjor interest. 
CHAPTER 168—(July 4, 1936) 
Increases State Board of Tax 
Appeals from 5 to 7 members. 
CHAPTER 169—(June 20, 1936) 
Prohibits inquiries by Officials 
as to religion or politics of per- 
sons applying for relief. 
(Continued on oe = oe 5 col. 


RECENT CASE 
COMMENT 


By Harold 8. Okin 
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Murder in the Perpetration of 1 
Robbery 
It is a fundamental rule in the 
law of crimes, that a person who 
undesignedly kills a man while 
committing or attempting to com- 
mit a felony, is guilty of murder 
in the first degree, State vs. Coop- 
er, 13 N. J. L. 361; 1 C. S. (1911- 
24) p. 857 Sec. 107, P. L. 1898 -p. 
824 as amended P. L. 1917 p. 801. 
The absence of actual premedita- 
tion, deliberation and malice is dis- 
regarded, it being common know- 
ledge that one who contemplates 
the commission of such an offense, 
does know, or ought to know, that 
it may be attended by the neces- 
sity of extraordinary measures to 
effect the crime or to avoid appre- 
hension therefor. Moreover, in 
these situations, a jury may not 
reduce the offense to second de- 


CROSS EXAMINATION 








By C. BREWSTER RHOADS* 










I approach a discussion of cross- 
examination in a spirit of humility, 
confident that my observations will 


be received in the light of the wise 
father’s advice to his son: “Follow 
what I say, not what I do.” The 
very nature of the subject pre- 
cludes the dogmatic approach. The 
laws of evidence may be defined 
as the “science” upon which the 
“art” of cross-examination is 
builded. As with the great mast- 
ers, it is the stroke of the brush 
which translates a mere portrait 
into a work of art, so with the 
great cross-examiner it is his abil- 
ity to transpose his _ scientific 
knowledge, his experiences and his 
broad humanities onto the canvas 
of the courtroom scene, which ele- 
vates his work to the realm of 
art rather than science. The court- 
room is the battleground of the 
law. It is the operating room or 
the clinic of the legal profession. 
There is an aura surrounding the 
expression “a great trial lawyer’. 
It is well, however, for every 
young attorney to earnestly weigh 
his qualifications for practice be- 
fore seeking to choose the Forum 
as his particular field of profes- 
sional endeavor. One who seeks 
preeminence as an advocate as dis- 
tinct from the often limitless fin- 
ancial return which is the reward 
of the counsellor or office lawyer, 
must first take careful stock of his 
qualifications, for it is a truism 
that many lawyers, with superb in- 
tellectual, moral, and educational 
endowments, could never become 
successful advocates. To attain 
a reputation as an artful or bril- 
liant cross-examiner is the zenith 
of the ambitions of a trial lawyer. 


Current Decisions 





ATTORNEY AND CLIENT — In- 
vestMent By Attorney for Client 
—lLiability for. 

In Chancery of New Jersey 

Mary A. Daly v. Ripley Watson 
Mr. L. Edward Herrmann, for com- 
plainant 

Messrs. Herr & Kaufmann, for de- 
fendant 

June 29, 1936 

Egan, V. C. 

The complainant is approxi- 





degree murder, State vs. James, 
96 N. J. L., 132, 114 Atl. 553. 

The real difficulty, however, aris- 
es from a necessity of determining | 
just what does constitute the “per- | 
petration” of the felony. There | 
seems to be an unanimity of au- 
thority to the effect that the term, 
“perpetration”’, is not confined to 
the bare technical elements suffic- 
ient to hold the felon for the 
crime of robbery, arson, burglary, 
rape, sodomy, as the case may be, 
State vs. Turco, 99 N. J. L., 96, 22 
Atl. 844; State vs. Campo, 108 N.J. 
L. 499, 158 Atl. 541. Courts do vary, 
however, as to how much more 
than the technical commission of 
the felony still amounts to part of 
the perpetration of the robbery 
within the meaning of their stat- 
utes holding one for murder in 
the first degree should he commit 
a homicide while yet engaged in 
that other crime. Specifically, the 
cases may be conveniently grouped 
into three categories, two of 





{Continued on page 2 col. i) 
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mately eighty years of age. In 
the year 1926, she engaged the 
defendant, an attorney and coun- 
sellor at law of this state, whose 
business, in part, consisted in 
placing and investing his clients’ 
money in bonds and mortgages, to 
invest moneys in bond and mort- 
gage, on a two family house and 
lot, located in Rock Street, in the 
city of Jersey City. The following 
year she again consulted him 
about a further investment of $3, 
000 in bond and mortgage. He 
agreed to invest the money in a 
bond and mortgage on a house and 
lot. Complainant said he notified 
her that he had a suitable invest- 
ment for her, and “He told me 
what a fine house it was and two 
lots.” (testimony p. 9). The com- 
plainant’s daughter, Josephine K. 
Daly, testifying, said (testimony 
p. 7) “Yes, I called up Mr. Watson 
and told him that Mamma had 
$3,000., which she wished to place 
out on first mortgage, and that 






A few preliminary observations 
as to the qualifications for success. 
ful advocacy will serve to illustrate 
my thesis that cross-examination 
is an art and in no sense a science, 
Success as a cross-examiner de- 
pends upon the ability of the ad- 
vocate in the heat of trial to trans- 
late the multitude of experiences 
through which he has emerged into 
an unconscious or intuitive act in 
the courtroom. Every jury trial 
ultimately develops into a person- 
al conflict between opposing at- 
torneys. The judge, the jury, and 
the spectators participating in a 
trial scene, unconsciously align 
themselves upon the side of one 
or the other attorney. This orig- i 
inal alignment, which becomes so 2 
important to the successful out- - 
come of a litigation, is the result 
of the unconscious art of the ad- 
vocate who, through his personal- 
ity, traits of character, and repu- 
tation, in the early stages of a 
case, creates the “atmosphere” of 
the litigation in the interests of 
his client. It therefore follows that 
the advocate must possess certain 
endowments, or qualities of per- 
sonality, many of which cannot be 
acquired, but without all of Which 
success as a trial lawyer cannot 
attend his efforts regardless of 
his learning or legal attainments. 
He must possess the mental en- | 
dowments of quick perception, an- 
erring judgment, such an imagin- 
ation as will enable him to trans- 
late into simplest terms compli- Ia 
cated facts of a case to court and 
jury, unbounded patience, quiet 
tactful persistence in insisting up- 
on the recognition by court and eo, 
jury of a point known by him to ; 
be vital to his case and, above all, 
a sincerity of manner ang an ab- 
solute conviction in the rightness 
of the cause which he is advocat- 4 
ing. Rufus Choate is reported as 
having said: “I care not how hard 
the case is—it may bristle with : 
difficulties—if I feel I am on the : 
right side, that case I win”, The 
advocate’s conviction of the right- 
ness of his cause and his ability 
subconsciously to translate that 
conviction into the minds and 
hearts of a jury, even though his 
side may be wrong, will neverthe- 
less convert many a legal defeat 
into a moral victory for the los- 
ing advocate. 

Mr. Francis L. Wellman, himself 
a notable advocate and a great 
student of the arts of the court- 
room, admirably summarizes the 
essential attributes of personality 
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(Continued on page 6 col. 1) 


implicit in a successful cross-ex- 
aminer: 

“It requires the greatest ingen- 
uity; a habit of logical thought; 
clearness of perception; infinite pa- 
tience and self-control; power to 
read men’s minds intuitively, to 
judge of their characters by their 
faces, to appreciate their motives; 
ability to act with force and pre- 
cision; a masterful knowledge of 
the subject-matter in hand; an ex- 
treme caution; and, above all, the 
instinct to discover the weak point 
in the witness under cross-ex- 
amination.’’1 

The mental endowments which I 
have just suggested standing alone 
could not be sufficient guarantees 

(Continued on page 7 col. 1) 
*Address delivered before the Philadec- 
phia Bar Association. 

1 Wellman, “Day in Court”, p. 181. 
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funds into the hands of the clerk 
of the court as would be essential 
in the present case. 

In the case of Callaway v. Belle- 
ville, 114 N. J. L. 377, digested 59 
N. J. L. J. 175, it was held that an 
appeal was improper in a bastardy 
case where cash had been deposit- 
ed in lieu of the statutory bond. 

Appeal set aside. 





LANDLORD AND TENANT — 
Duty to Make Repairs—Agree- 
ment to Make—Consideration 

New Jersey Supreme Court 

Rosenberg v. Krinick 

July 17, 1936 

On Appeal from the Common 
Pleas Court. Reversed. 

George L. Burton, for. appellent 

David T. Wilentz, for appellees. 

Perskie, J. 

Plaintiff was the tenant of the 
ground floor in a two family dwell- 
ing house, the upper floor of which 
was occupied by the landlord. In 
the rear of each apartment was a 
poreh appurtenant to the apart- 
ment on that floor. 

On March 10, 1934, plaintiff, 
while on the rear porch, leaned 
against the railing. The railing 
gave way and she was precipitat- 
ed to the ground and sustained 
serious injuries for which she 
brings suit. 

Plaintiffs base the alleged lia- 
bility of defendant upon a promise 
to repair made after the letting. 

Held: In the absence of express 
eontract, the landlord is under no 
obligation to repair leased prem- 
ises; and there is no implied con- 
tract that the premises are or 
shall be fit for the use of tenants. 
Bolith v. Mintz, 106 N. J. L. 449, 
451, 148 A. 737; Siggins v. McGill, 
72 N. J. L. 263, 62 A. 411; Reilly 
v. Feldman, 103 N. J. L. 517, 138 
A. 307. If at the time of making 
a lease, the landlord promised to 
repair and there is a consideration 
for that promise, or if there is a 
defective condition in a part of the 
premises used in common by sev- 
eral tenants, then there may be 
lability for the landlord’s failure 
to use reasonable care to main- 
tain such premises in a safe con- 
dition. Johnson v. Lembeck & 
Betz Eagle Brewing Co. 75 N. J. 
L. 282, 68 A. 85, aff'd 77 N. J. L. 
617, 72 A. 11, 18; Barthelmess v. 
Bergamo, 103 N. J. L. 397, 135 A. 
794; Peterson v. Zsremba, 110 N. 
J. L. 529, 531, 166 A. 527; Perry 
v. Levy 87 N. J. L. 67, 94 A. 569; 
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LaBrasea v. Hinchman; 81 N. J. L. 
367, 79 A. 885; Hahner v. Bender, 
101 N. J. L. 102, 127 A. 202. 

But in the instant case, the 
promise of the landlord to repair 
was made subsequent to the let- 
ting; there was no consideration 
for it, and it was therefore undum 
pactum. “A subsequent promise of 
a landlord to repair rented prem- 
ises creates no liability in the 
event of his failure to repair un- 
less such promise is supported by 
a new consideration.” 

Reversed. 


LANDLORD AND TENANT — 
Duty to Put Lessee in Posses- 
sion — Covenant of Quiet En- 
joyment—Protection From Acts 
of Strangers — Damages—Loss 
of Profits 

New Jersey Supreme Court 

Adrian v. Rabinowitz 

July 15, 1936 

On appeal from the District Court. 
Reversed. 

Isadore Rabinowitz, for appellant 

Cohn & Kohlreiter (Peter Cohn) 
for respondent 

Heher, J. 

Plaintiff lessee sues defendant- 
lessor in two eounts; the first 
grounded upon implied duty to 
deliver possession of the demised 
premises on the first day of the 
term; the second upon an alleged 
express covenant to put the les- 
see in possession on that day 

The lease was dated April 30, 
1934, to commence on June 15, 
next ensuing, at a_ stipulated 
monthly rent payable in advance. 
The tenant stipulated to devote 
the premises to the conduct of the 
shoe business; rent for the first 
month of the term was paid upon 
delivery of the lease, and pay- 
ment of the first month’s rent was 
acknowledged. At the time the 
lease was executed, the premises 
were in the possession of another 
tenant who failed to obey the 
landlord’s notice to vacate on June 
15, ad a result of which dispossess 
proceedings were instituted and 
the tenant was removed on July 
7, 1934, and plaintiff took posses- 
sion two days later. 

The district court found for the 
plaintiff anq awarded $500 dam- 
ages, “the loss sustained by plain- 
tiff in the resale of seasonable 
merchandise”. 

Held: A covenant of quiet en- 
joyment is not implied from the 
mere relationship of landlord and 
tenant. May v. Levy, 88 N. J. L. 
351; Mershon v. Williams, 63 N. 
J. L. 398; Gano v. Vanderveer, 34 
N. J. L. 293; Naumberg v. Young, 
44 N. J. L. 331, 345. But the lease 
declared upon containeg an express 
covenant of quiet enjoyment. 

There is a split of authority on 
the question whether such a cov- 
enant merely secures the lessee 
against the acts or hindrances of 
the lessor and those claiming un- 
der him or the acts of strangers 
to the title, so that such a coven- 
ant requires the lessor to put the 
lessqe in actual, as well as legal 
possession. The English rule is 
that, where the term is to com- 
mence in the future, there is an 
implied undertaking by the lessor 
that the premises shall be open to 
the lessee’s entry, legally and act- 
ually, when the time for pessession 
under the lease arrives. This rule 
has support in many American 
jurisdictions and there is an early 
New Jersey case which holds sim- 
ilarly (Kerr v. Whitaker, 3 N. J. 
L. 347). This view will be adopted 
here. 

But the court erred in its meas- 
urement of the damages the plain- 
tiff should recover. “The measure 
of damages for the breach of an 
undertaking to lease is, in the ab- 
sence of special circumstances at- 


Department Store 
Sales Increase 


NEW YORK, (CCNS)—Repre- 
senting the largest two weeks’ 
gain this year, department store 
sales in the New York area in- 
creased 13.1 per cent during the 
period from July 1 to 15, accord- 
ing to the Federal Reserve Bank 
of New York. ‘ 

It was concedeq that bonus 
spending contributed somewhat to 
the gain, but store officials said 
they do not expect the bulk of 
the bonus spending to make itself 
felt much before Fall. 





tdnding the making of the con- 
tract and communicated by the 
party asserting the breach to the 
one charged therewith, the differ- 
ence between the actual rental val- 
uq@ and the rent reserved for the 
period of the deprivation of pos- 
session. Weiss v. Revenue B. & L. 
Assn., 116 N. J. L. 280, 182 A. 891; 
Drischman v. McManemin 68 N. 
J. L. 337. The hazards, contingen- 
cies, and uncertainties incident to 
the operation of a newly estab- 
lisheq business preclude the con- 
sideration of such matters in the 
appraisement of the consequent 
loss. They are too remote and 
speculative to serve as a satisfac- 
tory guide.” 

But even assuming that depreci- 
ation of the value of plaintiffs 
merchandise was a proper meas- 
ure of damages, the proofs offered 
in that regard are not sufficient to 
warrant the court’s finding. The 
plaintiff was permitted to estimate 
probable sales of merchandise up- 
on the basis of the amount of bus- 
iness done after he took posses- 
sion and upon the business he had 
done in another store located eight 
blocks away. No books of account 
or records were produced. 

Reversed. 


LANDLORD AND TENANT — 
Reduction of Rent—Considera- 


tion Recovery 

CONTRACTS — Modifiction — 
Consideration — Accord and 
Satisfaction 


New Jersey Supreme Court 
Levine v. Blumenthal 
On appeal from the District Court. 

A firmed. 

Bernstein and Altschuler (Jacob 
L. Bernstein), for appellants 
Mortimer L. Mahler, for respond- 
ent. 
Heher, J. 

Defendants leased premises 
from plaintiff for two years at an 
annual rental of $2,100 for the first 
year and $2400 for the second 





year, payable monthly. 

Before the expiration of the first 
year, defendants informed plaintiff | 
that business was so bad that it | 
was absolutely impossible for | 
them to pay any increase in rent, 
and that if the plaintiff insisted up- 
on the increase called for in the | 
lease for the second year, they 
would be forced to remove from 
the premises or to go out of bus- 
iness altogether, and plaintiff 
agreed to allow them to remain 
for the s@cong year at the same 
rental as they had contracted to 
pay for the first year. 

For eleven months of the second 
year, rent was paid and accepted 
at the old rate agreed upon for 
the first year. Defendants sur- 
rendereq the premises after the 
expiration of eleven months of the 
second year; anq plaintiff sues 
for the difference of $25.00 per 
month. The trial court determined 
that the oral agreement to accept 
$175 per month for the second 
year had been made, but that it 
was not supported by goog con- 
sideration, and therefore gave 
(Continued on page 3 col. 1) 














VICE CHANCELLORS 
Tuesday, August 4th 


Trenton The Chancellor 
or one of the 
Vice Chancellors 

Atlantic City Sooy, V. C. 
Newark One of the Vice 

Chancellors 

Tuesday, August 11th 

Trenton The Chanceflor 
or one of the 
Vice Chancellors 

Atlantic City Sooy, V. C. 
Newark One of the Vice 

Chancellors 

Tuesday, August 18th 
Trenton The Chancellor 
or one of the 
Vice Chancellors 

Atlantic City Sooy, V. C. 
Newark One of the Vice 

Chancellors 

Tuesday, August 25th 
Trenton The Chancellor 


or one of the 
Vice Chancellors 


Atlantic City Sooy, V. C. 
Newark One of the Vice 
Chancellors 


ADVISORY MASTERS 
Monday, August 3rd 


Camden Knight, A. M. 
Tuesday, August 4th 
Newark Grosman,.A. M. 
Trenton Backes, A.M. and 


Rogers, A. M. 
Friday, August 7th 
Jersey City Van Winkle ,A.M. 


Paterson Stafford, A.M. 
Monday, August 10th 
Camden Knight, A. M. 
Tuesday, August lith 
Hackensack Campbell, A. M. 
Newark Herr, A. M. 
Trenton Backes, A.M. and 
Rogers, A. M. 


Friday, August 14th 
Jersey City Stanton, A. M. 
Monday, August 17th 


Camden Knight, A. M. 
Tuesday, August 18th 
Newark Child, A. M. 
Trenton Backes, A.M. and | 
Rogers, A.M. 
Friday, August 21st 
Jersey City Van Winkle, A.M. 
Paterson Stafford, A. M. 
Tuesday, August 25th 
Hackensack Campbell, A. M. | 
Newark Matthews, A. M.| 
Trenton Backes, A.M. and 


Rogers, A. M. 
Friday, August 28th 
Jersey City Stanton, A. M. 








Chancery Calendar| 


Page| 
in all 


MOGBTGAGES & CERTIFICATE 
STRAUS & PRUDENCE Bonny 
Mortgage Participatians Issueg by 
BANKS & TRUST COMPANTg; 


Inquiries Invited On All 
Real Estate Issues 


STERLING Investing 


CORPORATION 


a2 Broadway, N.Y. BOw. Green 3.44, 
A. T. & T. Teletype N. Y. 1-124 








-_—— — 





MORTGAGE FUNDS 
$50,000 and upward only 
JEROME HEYMAN 
31 Clinton St Mitchell 2-83, 
Also UNLISTED SECURITIEs' 











Stocks Bonds 


Margin Accounts Carried on 
Conservative Terms 


Finch ,Wilson & Co. 


Members New York Stock Exehang: | 
120 BROADWAY, NEW YORK 











— 





FUNDS eananne 


Mortgage , 
Whole Mortgages 
Mortgage Certificates 
and Participation< 
VERON ASSOCIATES 
1l West 42nd St., New York, N. Y 
LOngacre 5-7136 














N. J. MUNICIPAL BONDS 
Catering to Estates, 
Banks, Individuals 
FRED MASON Jr., & Co., Inc. 
60 Park Place, Newark 
Telephone MArket 2-6288 


IGE 
Title Company RECE 








MEMBERS New 


7-9-11 BROADWAY 


HENRY CLEWS & C0 


STABLISHED 1877 


YORK STOCK EXC 
BRAN tt 
(Ground Floor) 


STOCKS - BONDS : 
INVESTMENT AND 00.9 
MARGINAL ACCOUNTS ® ,2® ,ter. 4 


wt 





— a 





(Cont 


jagment 
tall amou 
Defenda 
~yrrent e 
wendered 
we full 
nis 
gecial eq 


cq 


support 
they turd 
ceptance 
of a 
to be paid 
¢ the ag 
plete def 
eleven 

















| Redshaw Company 


———— — 








: . 
| BONDS 
ForInvestment 


Complete Research and 
| Advisory Department 


67 Wall St, N.Y. COwling Gr. 9-2620 











_- 


= 





MEMBER 








A ay tatement of Policy 


HE Fipetity Union Trust Company 
‘See long emphasized to individuals 
planning to name this institution in a 
fiduciary capacity that the individual's 
own counsel will continue to be em- 
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GESTS OF 
RECENT OPINIONS 


(Continued from page 2) 
_—_————_ 

dgment for the plaintiff for the 
full amount. 

Defendants contend that the 
yrrent economic depression had 
rendered defendants unable to pay 
the full rent reserved, and that 
this condition constituted a 
special consideration sufficient to 
support the subsequent agreement. 
They further contend that the ac- 
ceptance during the eleven months 
of a sum less than that -contracted 
to be paid amounts to an execution 
of the agreement which is a com- 
plete defence and that as to those 
‘ months, the remission of 





eleven 


Held: The primary contract is 
one which could lawfully be mod- 
>4 by parol. But the subsequent 
cation must rest upon a new 
and independent consideration. It 
js elementary that even though 
part of a matured liquidated debt 
has been accepted in full satisfac- 
tion, the creditor may yet recover 






fi 


ant paid the full October rent, but 
ouly $200.00 of the November 
rent, contending that it removed 
its machinery from the second 
floor at plaintiff’s request. In Aug- 
ust, 1934, the president of the 
plaintiff corporation was abroad 
on his vacation, and had left one 
Saul Geller and one Philip Kanter 
to take care of the business. It ap- 
peared that in August, Kanter 
wrote defendant requiring him to 
remove from the second floor of 
the premises on September 1. De- 
fendant answered that it was re- 
moving its furniture from the 
second floor and produced a letter 
written by the president of the cor- 
poration upon his return from his 
vacation acknowledging receipt of 
defendant’s letter and stating that 
unless defendant removed every- 
thing immediately, full rental 
would be required as orginally 
agred upon. There was a verdict 
for plaintiff for $50.00 for ad- 
ditional space, which had previous- 
ly been tendered by defendant, but 
which plaintiff had refused. 
Plaintiff appeals, contending 
that the court erred in admitting 
into evidence the letter from Kan- 





the remainder. A promise te do 


ter because his authority to bind 


what the promisor is already leg- the plaintiff corporation had not 


ally bound to do is an unreal con- 


| been shown and also in permit- 


sideration. Schaefer v. Brunswick | ting defendant’s witness to testify 


Laundry Co., 116 N. J. L. 268; 
Haynes Auto Repair Co. v. Wheels, 
Inc., 115 N. J. L. 447, 180 A. 836; 
Durant v. Block, 113 N. J. L. 509; 
Decker v. Smith & Co., 88 N. J. 
L. 639; Watts v. Frenche, 19 N. J. 
Eq. 407; Clyne v. Helmes, 61 N. J. 
L. 358; Chambers v. Niagara Fire 
Co., 58 N. J. L., 216. Consid- 
eration consists either of a benefit 
to the promisor, or a detriment 


Ins 


bearance required by a legal] duty 
owing to the promisor that is nei- 
ther doubtful or the subject of 
honest and reasonable dispute is 

t a consideration, 

So tested, the secondary agree- 
ment at issue is not supported by 
a valid consideration; and it there- 
fore created no legal obligation. 
General economic adversity, how- 
evér disastrous it may be in its 
is never 
i warrant for judicial abrogation 
f this primary principle of the 
of contracts.” 

Plaintiff's theory that insofar 
as the agreement has been execut- 

no consideration is required, 
is untenable. The actual perform- 
ance of that which one is legally 
bound to do stands on the same 
oting as that which he is legally 
compellable to do, unless an honest 
dispute arises concerning the 
ights and duties of the parties 
where the amount at issue is un- 
liquidated, or the contract is 
wholly executory on both sides. In 
this state, an accorg and satisfac- 
tion requires consideration. Haynes 


law 


— 


al 


Auto Repair Co. v. Wheels, Inc., | 


| ADRIAN H. MULLER & SON 
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supra; Decker v. Smith & Co., su- 

pra; Union Cleaners & Dyers, Inc. 

v. Zeidman, 113 N. J. L. 86. 
Affirmed. 


LANDLORD AND TENANT— 
Surrender of Portion of Prem- 
ises—Apportionment of Rent. 

New Jersey Supreme Court 

International Dye & Print Works, 
Inc., v. Fashion Screen Printing 
Co. 

July 18, 1936. 

On Appeal from the District Court 
Affirmed. 

Abram I. Bluestein, for appellant. 

John O. Benson, for appellee. 

Perskie, J. 

Plaintiff sued to recover $250,- 
00, the unpaid balance of rent for 
floor space in a mill owned by 
plaintiff. Defendant was a tenant 
of the second and third floors at a 


as to the amount of floor space on 
the second floor occupied by de- 
fendant and that the court erred 
in refusing to direct a verdict for 
plaintiff. 

Held: The admission of the let- 
ter from Kanter was proper. The 
evidence tended to show that while 
the president was away, Geller 
and Kanter were left in charge of 
the business. Kanter’s authority 
being disputed, a fact question 
arose which was properly left to 
the jury. 

Assuming that the court erred in 
permitting testimony as to the 
space occupied by the defendant 
eorporation, such error is not 
shown to be prejudicial. 

The court properly denied plan- 
tiff’s motion for a direction. The 
evidence indicated that the plain- 
tiff had vacated part of the de- 
mised premises, and that the land- 
lord has accepted control of such 
portion. Therefore the question of 
surrender was one for the jury 
and was properly submitted to it. 
Lorenz v. McCloskey, 5 N. J. M. R. 
27, 29, 135 A. 350. 

The question of apportionment 





of rent at the instance of the 
| tenant, is a novel one in this jur- 
isdiction. Our cases have held that 
the landlord is entitled to an ap- 
portionment in various instances, 
but we have never been called upon 
| to decide whether the tenant may 
have an apportionment of the rent. 
See, Gribbe v. Toms, 70 N. J. L. 


336, 59 A. 1117, and cases there- 
in cited. 

In other jurisdictions it has been 
held that where a tenant surren- 
ders part of the premises, the rent 
will be decreased in porportion, 
but if the value of such demissed 
premises is not impaired by such 
reduction, the landlord may fre- 
cover the entire rent reserved. 36 
C. J. 382, sec. 1256, and cases cited 
thereunder. 


PLEADING AND PRACTICE — 
Suit Against Infant — Failure 
to have Guardian at Litem Ap- 
pointed — Estoppel 

INFANTS—Defence by no Guard- 
ian 

Steelman y. Gilbert. 

July 11, 1935 

On appeal from Atlantic County 
Common Pleas, whose decision 
is reported 58 N. J. L. J. 337. 
Affirmed. 

William I. Garrison, for appellant. 

Elwood C. Weeks, for respondent. 

Lloyd, J. 

Plaintiff obtained a judgment 
from which defendant appeals, al- 
leging that the judgment entered 
should have been set aside upon 
the ground that the defendant was 
an infant. 

After judgment had been en- 
tered on the verdict, the defendant 
gave notice of an application to va- 
cate the judgment upon the 
ground that he was an infant and 
had never been personally served. 
No formal petition or application 
was ever presented to the trial 
court, and the sole evidence of the 
defendant’s infancy was his testi- 
mony at the trial. 

Held: The statement of the de- 
fendant in his testimony that he 
was under 21 formed no part of 
the record and this alone would 
constitute sufficient ground for the 
denial of the verbal application 
made to the court. 

An application to vacate a judg- 
ment is addresseg to the sound dis- 
cretion of the court. The defend- 
ant here, having proceeded to trial 
with the assistance of counsel, and 
having submitted his case on the 
merits, is estopped from setting 
up the plea of infancy. La Rosa v. 
Nichols, 92 N. J. L. 375. 

In the instant case, the only 
complaint is, and can be that the 
defendant was not represented by 
guardian or next friend. However, 
he was represented by able coun- 
sel, and therefore no substantial 
harm to defendant is shown. Un- 
der section 27 of the Practice Act 
of 1912, p. 382, which provides 
that “no judgment shall be re- 
versed * * * on the ground of er- 
ror as to matter of pleading or 
procedure unless on examination 
of the whole case it shall appear 
that error injuriously affected the 
substantial rights of the parties,” 





| 522, 57 A. 144, affirmed 71 N. J. L. 
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the action of the trial judge should 
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not be disturbed, 

Affirmed, ¥ 
(See also LaBell v. Quasdorf, 
digested 59 N. J. L. J. 181 Ed.) 
(Continued on page 6 col. 1) 
—. 


_ 


= ry 





Advocates Private 
_Tax Loan Plan 


PROFESSOR STUDENSKI COM- 
MENTS ON ENABLING STAT- 
UTE, PROPOSES BONDS. 


DURHAM, N. C., (CCNS)—The 
necessity for municipalities’ bor- 
rowing money against delinquent 
real estate taxes and thus in ef- 
fect extending credit to the tax- 
payers—a procedure that becomes 
increasingly difficult as a depres- 
sion develops ang the money mar- 
ket tightens—would be eliminated 
and the credit of municipalities 
would be greatly strengthened if 
the taxpayers themselevs were en- 
abled to borrow funds from priv- 
ate sources to pay their taxes, 
writes Paul Studenski, professor 
of economics at New York Uni- 
versity, in the Duke Law School’s 
current symposium on the collec- 
tion of real property taxes. 

How Object Can Be Attained 

Professor Studenski says his 
plan could be accomplished by the 
establishment of a new type of 
private credit institution for the 
accommodation of taxpayers and 
by the creation of a new form of 
commercial or mortgage paper, in- 
directly foundeg upon the tax lien 
as it exists under the present law. 

The writer explains that this 
could be done under a statute 
adopted in New York last year. 

By authority of this statute— 
and steps are being taken now to 
make use of it in New York city 
—a lending corporation can be es- 
tablished which is permitted in its 
charter to advance funds only to 
property owners, for the purpose 
of paying delinquent or current 
taxes. Loans would be normally, 
for a 12-month period, payable in 
monthly installments. Interest 
charges would be limited to four 





percent on unpaid balances, plus 


a service charge of two percent 


for making the loan. 


Security for Loan 

As security for the loan, the 
lending company would receive an 
interest in the city’s tax lien 
against the taxpayer’s property, 
evidenced by a “conditional tax 
receipt”. In the event of default 
on the loan, the lending agency 
would have to be paid first by the 
city out of the proceeds of a tax 
sale. ; 

The commercial paper thus cre- 
ated, according to Professor Stud- 
enski, would have great liquidity, 
security and marketability, be- 
cause the loan would represent not 
more than five percent of the val- 
ue of the property, because its 
security would be a lien prior to 
all other liens, and because of the 
amortization provisions for the 
loan. Such paper, the writer re- 
marks, would be an eligible invest- 
ment for savings banks, insurance 
companies and trust funds—an- 
other way of putting excessive 
cash to work. Direct obligations 
of the lending corporations would 
also be a desirable investment. 
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A Definite Plan 


Federal Judge William Clark in 
addressing a meeting of the Es- 
sex Junior of the 
American Bar Association, last 
week, again stressed the necessity 
for a limitation in the number of 
admissions to the Bar. For several 
years, Judge Clark has been vit- 
ally interested in this problem of 
the overcrowded Bar. which is 
constantly becoming more serious. 

The ratio in New Jersey of ap- 
proximately one lawyer to ever 
700 residents is one of the high- 


| 
| 
| 
| 
| 
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Conference 


world and immediate steps must 
be taken to prevent any further 
aggravation of this deplorable 
condition. As we have repeatedly 
pointed out in this column, a 
great part of the unfortunate oc- 
currences which reflect upon the 
integrity of the Bar as a whole, 
are directly caused by the lax re- 
quirements for admission in this 
State. No candidate for the prac- 
tice of medicine in New Jersey is 
permitted to take the State exam- 
ination, unless he is a graduate of 
@ medical schonl approved by the 
American Medical Association. No 
such requirements, however, exist 
with respect to lawyers. We have 
three law schools in this State 
none of which meets the very min- 
imum requirements of the Amer- 
ican Bar Association. Dean Spauld- 
ing Frazer of Mercer Beasley Law 
School has urged that such re- 
quirements be met by the law 
schools of New Jersey, in order to 
qualify their graduates for the 
Bar. Obviously, one law _ school 
cannot impose such requirements 
alone. 

But more fundamental than re- 
quirements for admission to the 
Bar are the requirements for en- 
tering law school. Our present 
Supreme Court rules make no pro- 
vision for examining candidates for 
law school. Judge Clark, in his 
address, urged adoption in this 
State of the preceptorial system 
which is now in effect in Pennsyl- 
vania. This furnishes an oppor- 
tunity for a preceptor to interview 
a candidate for law school and to 
weed out those who are mentally 
or morally unfitted to practice the 
profession. A segregation after 
the completion of a law school 
course and clerkship is virtually 
unworkable, as illustrated in our 
own State. 

The responsibility rests squarely 
with the members of our Supreme | 
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By George J. Miller. 





Minutes of the Supreme Court 
From Volume 22, 1798-9 
Religious difficulties settled by 


pastor obtaining a new call. 
The Revd. Andrew Fowler v. Peter 

Van Pelt & Others 

Sur Writ de Vi Caica removanda 
to Restore the said Andrew Fow- 
St. An- 
drews Church in Mount Holly. 


ler to the possession of 


The defendants in this cause 
having heretofore unlawfully dis- 
possessed the said Andrew Fow- 
ler and Incumbent of the said 
Church, under pretence of an au- 
thority by virtue of a vote of a 
number of the members of the 
Vestry of the said Church by un- 
fair practice illegally obtained, 
ind in order as far as in them 
lay to prevent the said Andrew 
Fowler from the exercise of his 
Ministerial Functions in the said 
Church during the time he was 
employed by the Congregation of 
the same, *ue defendants or some 
of them did nail up the door of 


he said Church remove the books 
inqd ornaments thereof, which in- 
duced the necessity of an applica- 
tion for this Present Writ and the 


said Andrew Fowler having fin- 
ished his Ministry in the said 
Church and being lawfully called 
and gone to another Episcopal 
Church and the key of St. An- 


drews Church having in the vaca- 
tion been delivered up unto John 
Frick one of the Church Wardens 
thereof by leave of the Court with 
“onsent of Mr. Mcelvaine Attorney 
for the defendant this suit is dis- 
‘ontinued by Jos. Read Atty. for 
Ptf. 





Court. This public body is not deaf 
Clark 
made the very practical suggestion 


to public opinion. Judge 


that a petition be circulated among 
the members of the New Jersey 
Bar urging upon the Supreme 
Court a definite plan . of action. 
Such a petition signed by several 
thousand lawyers would undoubt- 
edly bring about an improvement 
of conditions. Let us stop deplor- 
ing and lamenting. Let us unite in 


immediate action. Let a petition | 


be circulated by every County Bar 


Association and Lawyers Club in| 


the State. Other States have been 
successful. Few states require im- 
mediate action as urgently as does 
New Jersey. It is up to us. 
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AGENCY: 

The Anatomy of Notice by Mau. 
rice H. Merill, University of Chi- 
cago Law Review—April, 1936 
CONSTITUTIONAL LAW: 

Constitutional _ Integrity — 
Changing Concepts by Eugene A. 
Gillmore—Nebraska Law Bulletin 
May, 1936 

Constitutional Regulation of 
Legislative Procedure by Clyde B. 
Charlton—Iowa Law Review— 

March, 1936 

The N. R. A. and The A. A. A. 
Experiments in Government Econ- 
omics, and Law by Laurence Vold 
—Nebraska Law Bulletin—May, 
1936 

The Power of Congress to Sub- 
ject Interstate Commerce to State 
Regulation—University of Chica- 
go Law Review—June, 1936 
CRIMINAL LAW: 

Considerations Basic to a New 
Penal Code Part I by Alfred L. 
Wisconsin Law Re- 
view—April, 1936 

The Law of Arrest in Relation 
ta Contemporary Social Problems 
by Jerome Hall University of 
Chicago—Law Review April, 1936 
FEDERAL PROCEDURE: 

Proposed “Parties” and ‘“Join- 
der” Sections of Federal Pleading 
Rules by William L. Eagleton Un- 
iversity of Chicago Law Review 
June, 1936 
LABOR DISPUTES: 

Legislative Power to Regulate 
Punishment of Contempt in Labor 
Disputes Iowa Law Review March, 
1936 
REAL 


Gausewitz 


PROPERTY : 





| versity 








Some Fundamental Differences 


jin Real Property Ideas of the ‘Civ- 


il Law” and The Common Law 


; Systems by Max Rheinstein Uni- 


of Chicago Law Review 
June, 1936 


| TAXATION: 


Grading State and Federal 
Courts in Taxation Cases by Al- 
bert Smith Faught American Bar 
Association Journal June, 1936 
TORTs: 

Snow and Ice: A Discussion of 
Liability under Laws of New York 

y John T. DeGraff Cornell Law 
Quarterly April, 1936 





Obituary 





Charles Somerby Noyes 

Charles S. Noyes, well-known 
estate lawyer, dieq July 22 
his home in Caldwell. 
Mr. Noyes was born in Brooklyn 
and attended Montclair High 
School. He was graduated from 
Amherst in 1880 and received his 
Ll. B. from Columbia in 1882, in 
which year he was admitted to 
the bar. He specialized in real 
estate matters and had handled 
many cases involving riparian 
rights in New York. He served 
as special Assistant Attorney- 
General in water front litigation, 
and as counsel to the Long Island 
Park Commission. 
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PERSONAL 
Judge Carrick Convaléscing 
Former Judge Charles L. Car- 
rick, of Jersey City, is convalesc- 
ing at his home from a slight case 
of heat prostration which he suf- 
fered July 11. 





Morris Cohen announces remov- 
al of his offices to One South 
Street, Morristown. 

Louis Winer announces the op- 
ening of his offices at One South 
Street, Morristown. 






BAR 
NOTES 
AMERICAN BAR ASSOCIATION 
Junior Bar Conference 

of Essex County 
Federal Judge William Clark 
told the Junior Bar Conference of 
the American Bar Association that 
he had been having difficulty with 
his “somewhat unchivalrous” col- 
ieagues in his effort to have wo- 
men 


Newark this fall, in a talk given 


serve as federal jurors in 


at the regular luncheon meeting 
tne Junior Bar Conference at 
cresyes restaurant July 23. He 
aiso suggested that the conference 
petition the Supreme Court to 
raise entrance requirements to 
law schools so that bar candidates 
would be weeded out at the en- 
trance and not at the exit. 


ul 


He praised the work of the con- 
rerence in advocating WPA pro- 
jects for lawyers and said that he 
would be glad to help needy law- 
yers if he were given a list. 

Senator J. Henry Harrison 
agreeq with Judge Clark and stat- 
ed that the Pennsylvania system 
of having preceptors confer with 
prospective law students before en- 
rollment in the law schools should 
be adopted in this state. 

Ephriam Schechner, secretary, 
announced that applications for 
work on WPA projects should be 
forwarded to the office of the 
chairman. 

The Public Speakers Committee 
reported on the recent talk given 
by James R. Berry before the Op- 
timist Club of Newark. 
“William A. Lord, Jr. Chairman 
of the Membership Committee, re- 
ported an increase in membership. 

Leon Dreskin, County Chairman, 
presided, and State Chairman Jo- 
seph Harrison was also present. 


Supreme Court 


Motion Schedule 


JUSTICES—MOTIONS 
Chief Justice Thomas J. Brogan 
No scheduled motion days during 
August. Motions are heard by 
appointment, Chambers, 15 Ex- 
change Place, Jersey City. 











Justice Joseph L. Bodine 
No scheduled motion days dur- 
ing August. 
Justice Clarence E. Case 
No scheduled motion days dur- 
ing August. 
Justice Ralph W. E. Donges 
No scheduled motion days dur- 
ing August. 
Justice Harry Heher 
Motions will be heard September 
14th. 
Justice Frank T. Lloyd 
No scheduled motion days dur- 
ing August. 
Justice Charles W. Parker. 
No scheduled motion days dur- 
ing August. During the summer 
recess, all matters which can be 
taken up by correspondence may 
be mailed to him at Northeast 
Harbor, Maine. Be sure to ¢n- 
close stamped, self-addressed 
return envelope. 
Justice Joseph B. Perskie 
Motions will be heard during 
August and September on the 
first and third Wednesday at the 
Guarantee Trust Building, At- 
lantic City, between 9:30 A. M. 
and noon. 
Justice Thomas W. Trenchard 
No scheduled motion days dur- 
ing August. Motions may be 
heard by appointment, State 
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Law Journal: p, upon 
Your letter of June 3rd, 1936 gimp &* “4 
dressed to the Honorable Hepp! °Y 
S. Waldman relative to* ..... g _ 
was forwarded to the Commit, 227 N. 
on Unauthorized Practice of Lay a 
of the Union County Bar Asaog i '' - th 
ation. _ 
This Committee immediately yj *"° = 
dertook the matter and held i one 
meeting on June 16th, 1936 y ¢ mur 
which * ...... attended. As ,ppe =O 
result of the evidence before tj ** ese 
Committee, the Committee was yam @° *” 
the unanimous opinion that ty ected. F 
activities of * ........ as brougy fm ™® °°° 
to the attention of the Committe, gmt? = 
did constitute the unauthorizy re - 
practice of the law. The Commit. m* that t 
tee therefore instructed * .... fee ® ont 
to discontinue such practices » gt 
the future and further instructs je" ° 
the Secretary of the Committe —_ 
to advise the attorney connecte, je: 5‘*"° 
ee oF asasccns to immediately eet “S : 
disassociate himself with them up. gee" * 
der the plan and arrangements ge!" 
which then existed between them me“®° re 
This Committee will lenq ity ™ee* °° 
assistance and cooperation and in. still remé 
vestigation of any complaint — 
brought to their attention. — 
Very truly yours, —B&**: “ 
James L. Moran BF 7° © 
Secretary of the Unauthorized §™ * | 
Practice of Law Committee. p ™*e™™® 
* Name deleted by request of Pennsy! 
Committee. ve , 
To the Editor of the New Jersey — 
Law Journal: <y - 
My attention has been called to 1 “a 
an article in your issue of June 1 . 
18, 1936, (59 N. J. L. J. 204) head. B” ~~ 
ed ‘Honeyman Lists Old New — 
Jersey Lawyers”. In it you say the eafloas 
list published by you “was pre- ne oa 
pared as a result of the State Bar tag 
Association Dinner last February pee 
given to Lawyers admitted that pe 
length of time”. Brother Honey- al 
man sets out to correct that list si 
by giving his name as the oldest - 
Lawyer in New Jersey. The New yea 
Jersey Law Directory gives his o 
name as follows: may 
“Honeyman A. V. D., June 71 fines 
Feb. 75, 181 North Av. Plainfield aan 
(not practicing)” If Mr. ex-Edit- ae 
or of this Journal hag looked fur- “st 
ther into the New Jersey Law Di- ad 
rectory for this year 1936 from 19 
which the above is quoted he es 
would have found what is true as x 
follows; viz. ae 
“Drake, Herbert A, June 71, 74, Be | 
119 N. Fourth St., Camden”. 7 
That it to say while the sub- 
scriber is still in active practice ; 
and doing official business as Su- : 
preme Court Commissioner and 7 
Special Master in Chancery and 
was admitted to practice at the 
same term June 1871 at which Mr. 
Honeyman was admitted the sub- 
scriber was called to the Bar as 
Counsellor in June 1874, while Mr. 
Honeyman tarried until February 
1875. As an Attorney does not 
become a full fledged Lawyer cap- 
able of arguing causes before the 
Court of Errors until he is called 
to bar as Counsellor, the sub- 
scribeg is therefore an older Law- 
yer than Mr. Honeyman and he 
is practicing and Mr. Honeyman ’ 
is not..I am asking you to give 
place to this in your valuable 
Journal. 
Herbert A. Drake. 
UNION COUNTY TRIAL TO 
COMMENCE SEPTEMBER 15 , 
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June 3rd, 193, ,, Mone. The strict view is repre- 
Honorable td by the New York decisions 
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itted on the very premises where- 
the robbery was attempted or 


ea that the murder must be part 
¢a continuous series of acts im- 
diately following the commis- 
on of the independent felony, see 
ommonwealth vs. Doris, 105 Atl. 
13; State v. Brown, 7 Or. 187. Un- 
fer this view, if, for example, the 
surder is committed while the 
tolen goods are in the necessary 
tage of asportation from the 
cene of the robbery and while acts 
still remain to be gone in order to 
ecure complete control of the loot, 
a murder is yet one in the first de- 
gree. 
The third line of cases which is 
pbut a slight variation from the 
ntermediate view represented by 
Pennsylvania and Oregon, is the 
ne to which, among others, New 
Jersey and Ohio adhere. Thus our 
jurisdiction speaks in terms of 
‘res gestae”, State vs. Turco, 99 
N. J. L. 96, 22 Atl. 844; Conrad v. 
State, 75 Ohio St. 52, 78 N. E. 957, 
6L. R. A. (N. S.) 1154. In these 
cases the murders were committed 
in the immediate vicinity of the 
bbery, and while the attempt to 
escape from the scene was in its 
very first stages immediately fol- 
lowing the hold-up 
Under either of the views dis- 
issed supra, the rule is unani- 
is that a conspirator is equally 
liable for the murder which is act- 
committed by a joint 
nspirator while the perpetration 
of the robbery is being effected, 
Young, 67 N. J. L. 
51 Atl. 939; State v. Carlino 
N. J. L. 48, 118 Atl. 830. The 
bases upon which liability rests is 
well-stated in an anotation, L.R.A. 
1918 B. 75, to the effect that when 
persons join in an unlawful enter- 
prise, each of them is presumed to 
intend the use of whatever means 
appears to be necessary to over- 
resistance to the carrying 
out of such enterprise, and each 
member thereof is liable for the 
act done by other members of the 
onspiracy in the furtherance of 
the common object. Thus the im- 
mediate injury from which a death 
ensues is considered as proceeding 
from all the conspirators who are 
abetting the injury done, and the 
actual perpetrator is considered 
the agent of his associates, State 
v. Carlino 98 N. J. L. 48, 118 Atl. 
748, affirmed 99 N.J.L. 292, 122 Atl. 
830; 13 R. C. L., p. 729, Sec. 29; 
45 L. R. A. (N. S.)22. Of course 
if one of the conspirators com- 
pletely abandons the conspiracy 
and notifies the others of his with- 
drawal in time for the others to 
themselves reconsider, he escapes 
any further liability, State vs. 
Mule 114 N. J. L. 384, 177 Atl. 125. 
If, in a given situation, a jury 
may infer that for purposes of es- 
cape a conspiracy to resist arrest 
to the extent of murder if neces- 
sary existed, each felon is, of 
course, answerable for the acts of 


State v. 


223 
98 


ome 


People vs. Poole, 27 Cal. 573; 
State vs. Morgan, 22 Utah 162, 61 
Pac. 527; 22 A. L. R. 850, et seq. 
A conspiracy to resist an arrest 
after the commission of a robbery 
may be formed prior te the com- 
mission of a felony or during flight 
after its completion, Francis vs. 
State, 104 Neb. 5; Ruloff vs. Peo- 
ple, 45 N. Y. 213; Rex vs. White, 
1 Russ & R. C. C. 99 (Eng.). A 
conspiracy to resist arrest may 
be established by reason of the de- 
fendants having armed for the rob- 
bery plus a joint escape, Territory 
v. McGinnis, 10 N. M. 269, 61 Pac. 
208, or having combined in their 
resistance to arrest, State v. Zei- 
bart 40 Iowa 119; 22 A. L. R. p. 
858; dictum in State v. Carlino, 
98 N. J. L. 48, 118 Atl. 784, aff'd 
99 N. J. L. 292, 122 Atl. 830. Even 
in a jurisdiction which adheres to 
the strict New York view, a con- 
spirator may be held long after he 
and his associates have left the 
scene of the crime despite the fact 
that they have left the premises 
wherein they committed the rob- 
bery, though neither of them could 
any longer be held for murder in 
the first degree within the statu- 
tory rule that a homicide commit- 
ted during an independent felony 
is the equivalent of that most ser- 
ious offense. 

Coming now to the recent de- 
cision of the Court of Errors and 
Appeals in the case of State of 
New Jersey vs. Metalski, 116 N. 
J. L. 543, 195 Atl. 351, we find 
that the trial court submitted the 
case to the jury upon three dis- 
tinct theories. We shall concern 
ourselves almost exclusively with 
the instruction by the court which 
indicated to the jury that the de- 
fendant, Metalski, could be con- 
victed of murder in the first de- 
gree by reason of a homicide com- 
mitteq while he and his co-conspir- 
ator, one Morton, were engaged in 
the perpetration of a robbery. In 
order correctly to understand the 
error which appears to have been 
made, a brief summary of the 
facts there involved should prove 
helpful. The opinion indicates 
that Metalski and Morton commit- 
ted a robbery in the City of Phil- 
adelphia at 2 A. M. They escaped 
from the scene of the crime with- 
out any interference, and shortly 
thereafter, entered a roadside din- 
er near Plainsboro, where they re- 
maineg for one-half hour or more, 
eating, drinking, and conversing 
with the patrons; that they re-en- 





tered the automobile and after pro- 
ceeding several miles in the di- 
rection of Newark, were hailed by 
police officers, who were moved to 
action by the unlawful speeq of 
the automobile. 


under decisions in New Jersey it 
could not be said that the defend- 
ant and his companion were still 
engaged in the perpetration of the 
robbery at the time of the mur- 
der. As has already been indicat- 


of cases discussed supra it could 
hardly be saiq that this homicide 
was part of a continuous act of 
robbery or part of the “res gestae” 
of the independent felony. Conced- 
ing that New Jersey’s courts are 
more liberal than those of New 
York ip their interpretation of the 
word, ™ perpetration,” in no deci- 
sion that we have has so long an 
interval of time between the tech- 
nical completion of the robbery 
and the murder elapsed; in none 
have the perpetrators gotten so 
far from the scene of the robbery 
before committing the crime of 
murder. The defendants complete- 
ly escaped without detection from 





any other, People vs. Poole, 27 Cal~ 
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ed, under either of the three lines! 


| 


Evidently to pre-| based on legitimate evidence in 
vent apprehension and punishment the case, anq if the instructions | 
for the crime of robbery, they re-| are erroneous they mislead the jury 
sisted the officers and killed one|to supposing that such a state of | 
of them. As indicated in the dis- | 
senting opinion of Justice Heher,|was possible under the evidence. | 


| Bee. 195, p. 236. 


the scene of the crime so that 
this case could not be deemed to 
fall within the rule laiqd down in 
State vs. Carlino, 98 N. J. L. 48, 
118 Atl. 74, affemed, 99 N. J. L. 
292, 122 Atl. 830; State v. Turco, 99 
N. J. L. 96, 22 Atl. 844. Very re- 
cently in the case of State vs. 
Hauptmann, 115 N. J. L. 412, 180 
Atl. 809, the court held that the 
jury were properly instructed, and 
that evidence properly substanti- 
ated a finding that the victim was 
killed while the burglar was still 
on the Lindbergh premises, and 
hence, upheld a conviction in the 
first degree on the theory of a 
homicide committed during the 
perpetration of a burglary. 

It must be noted that~ nothing 
was said regarding a conspiracy 
to resist an arrest entered upon 
either before or after the robbery 
in Philadelphia, insofar as this in- 
struction was concerned, though it 
was evidently the basis of the sec- 
ond theory upon which the case 
was submitted and which indicated 
the jury that the defendant, 
Metalski, might be convicted as 
an aider and abettor of a premedi- 
tated and deliberate plan to kill 
anyone who might attempt to ar- 
rest them in the course of their 
flight. Despite such a conspiracy, 
under our decisions and under the 
decisions in every other jurisdic- 
tion discussed supra, it was erron- 
eous to instruct the jury that the 
defendants were yet engaged in a 
robbery. Metalski and Morton had 
complete possession of loot, were 
miles away from the scene of the 
robbery, and were being stopped 
only because of their driving at an 
excessive rate of speed. 

The dissent expressly stateg that 
the trial court fell into error in 
instructing the jury that Metalski 
could be convicted for murder in 
the first degree because both he 
and Morton were still engaged in 
perpetrating the robbery. In this 
the court was perfectly correct. 
The writer is inclined to go along 
with the four dissenting justices 
who felt that a reversal should 
have been granted whether or not 
the defendant tried the case upon 
the theory that he could be con- 
victed upon this ground. While 
the general tendency is to the ef- 
fect that to warrant a reversal, 
an error complained of must have 
been prejudicial, 2 R.C.L., Sec. 195 
p. 232, 233, if the accused is, by 
the erroneous action of the trial 
court, deprived of a substantial 
right, the error cannot be deemed 
harmless, however clear the proof | 
of his guilt may have been, Idem, 
Only such in- | 
structions should be given as are | 


to 





facts in the opinion of the court | 


| . : ' 
Of course, if there is any evidence | 


which supports an instruction, it | 
is unobjectionable, even though the | 
preponderance of the evidence is | 
opposed to the facts which the | 
change assumes, 14 R. C. L., Sec. | 
51, p. 786 et seq. It would seem, | 
therefore, that when from the | 
whole case it appears that the | 
jury might have rendered a dif- 
ferent verdict, it may well be con- | 
sidered that an erroneous instruc- 
tion which was calculated to in- 
fluence them in presenting the 
verdict returned actually did so, 
and hence is a ground for a new 
trial, 16 C. J. p. 1129, Sec. 2647 
(2). On the other hand it may be 
said for the majority that under 
the decision in State v. Turco, 99 
N. J. L. 96, 22 Atl. 844 (not re- 
lied upon, however, or cited in the 
Metalski case) a jury will be pre- 
sumed to have ignored an instruc- 
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its support. On page 552 of the of- 
ficial report, Justice Donges in- 
dicated that the majority felt that 
this issue had been developed by 
the evidence though it does not 
seem clear how the jury could 
have possibly foung the defendant 
still engaged in perpetrating a fel- 
ony at the time the officer was fat- 
ally wounded. 
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CHAPTER 170—(June 20, 1936) 
Permits service of process upon 
Commissioner of Motor Vehicles in 
action against non-resident motor- 
ists, out of any District Court. 


CHAPTER 171—(June 20, 1936) 
Permits State Tax Commission- 
er to appeal adverse decisions of 
State Board of Tax Appeals to 
Supreme Court. 
CHAPTER 172—(June 20, 1936) 
Permits allowance of counsel 
fees in workmen’s compensation 
cases in Supreme Court or Court 
of Errors and Appeals, 
CHAPTER 173—(June 20, 1936) 
Permits employees of towns of 
over 55,000 to retire at age of 62 
years after 27 years service. 
CHAPTER 174—(June 20, 1936) 
Permits expunging from court 
records conviction of minor of- 
fenses after 10 years. 
CHAPTER 175—(June 20, 1936) 
Extends scope of county and 
municipal audits. 
CHAPTER 176—(June 20, 1936) 
Includes nurses having United 
States War service in Veteran’s 
classification for tax exemption 
purposes. 








CHAPTER 177—(June 20, 1936) 

Includes nurses having United 
States War service in Veteran's 
classification under act prescrib- 
ing burial at public expense for in. 
digent veterans. 
CHAPTER 178—(June 20, 1936) 

Permits nurses having United 
States War service to Veteran’s 
vending license. ; 
CHAPTER 179—(June 20, 1936) 
~ Includes nurses having United 
States War service under Veter- 
an’s Tenure Act P. L, 1907 Chap. 
14, 
CHAPTER 180—(June 20, 1936) 

Provides for additional common 
pleas judge in Monmouth County. 
CHAPTER 181—(June 20, 1936) 

Validates land titles under court 
orders or executions despite fail- 
ure to include married women as 
parties to procedure under their 
proper names. 

PASSAIC COUNTY 

Judge Wolber will be at the Es- 
sex and Sussex Hotel, Spring Lake, 
New Jersey until Labor Day. All 
ex-party orders may be sent to the 
Judge at that address. 
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FLORIDA CONSULTANT 
M. H. ROSENHOUSE 
39 BROADWAY, NEW YORE 
DIGBY 4-0340 
Miami Office Long Maintained 
1l Years Active Florida Practitioner 

Civil & Criminal Services 
| Available to Lawyers Only. 











Lorenzo J. Roel 


MEXICAN LAWYER 
TO MEXICAN CONSULATE 


149 BROADWAY, NEW YORK 
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without first going over Rose’s 18 years of 
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Leon H, Rose, 300 Bdwy, Camden, N. J. 
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Tax Dividends 

DALLAS, (CCNS)—From an in- 
vestment of $2,500, the Dallas 
County Tax Collector's office 
@rned for the county last year a 
return that would have startled 
even the old fashioned gold mine 
p. omoter. 

The money was expended on the 
then novel idea of advertising to 
taxpayers. Net return from the 
campaign was $123,000. 

Since that time many cities and 
counties over the country have in- 
quired into the plan. 

As explaineq by officials here, 
tax advertising is purely reminder 
auvertising and is timed to appear 
ir the papers for a short period 
preceding the dead-line dates for 
payment of various taxes 


Digest Of 


Recent Opinions 


penne from page 3) 

WORKINGMEN’S COMPENSA- 
TION—Liability of Employer 
for Medical and Hospital Servic- 
es 

New Jersey Supreme Court 

Jersey City v. Hudson County Na- 
tional Bank 

July 15, 1936 

On appeal from the District Court. 
Reversed 


McDermott, Enright & aCrpenter 
(Charles B. Collins) for appel- 
lant. 


James A. Hammill (Frank P. 

Carthy), for respondents. 
Esher, J. 

Plaintiff sues on a book account 
for medical and hospital services 
furnished one of the defendant's 
employees, who was injured by an 
accident arising out of and in the 
course of his employment. It is 
undisputed that the defendant em- 
ployer did not promise to pay for 
such services. Plaintiff's theory is 
that liability is created by section 
11, par. 14 of the Workmen’s Com- 
pensation Act as amended (P. L. 
1911 p. 134; P. L. 1928 p. 300) 

Held: Where the employer does 
not undertake to furnish necessary 
medical attention, jurisdiction to 
ccmpel him to pay for such ser- 
vices is vested in the compensa- 
tion bureau. The act defines the 
rights and duties of employers and 
employees inter se, and it does not 
vest in a third party who provides 
surgical, medical, or hospital ser- 
vices a right of action against the 
employer for such services. 

Reversed. 
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she wished that the money be 
placed on a home. Later on Mr. 
Watson notified me that he had 
such an investment, and made ar- 
rangements for Mamma to go 
down to his office, which she did, 
and I met her there.” “Q. What 
occurred then?” “A. When we went 
there, Mr. Watson says, Mrs. Daly 
I have a nice investment on a 
house and two lots.” The defend- 
ant stated (testimony p. 96) that 
“I said I thought that they had a 
little better security than usual, 
because there was two lots and a 
building on the two lots.” Relying 
upon the representations of the de- 
fendant, complainant says she 
gave him the sum of $3,000. The 
defendant instead of placing the 
money on a mortgage covering the 
kind of property he led her to be- 
live would be the security, placed 


ime.” 


jt on a mortgage cpvering) proper- 
ty in North Bergen, consisting of 
two lots with an “olq shed” on it 
used as a 
v. Watson (Court of Errors & Ap- | 
peals) 118 N. J. Eq. 258. 
The complainant says that the} 
defendant retained the papers, the} 
bond and mortgage, insurance, } 
etc.; and that he collected the in- | 
terest as it became due and for-| 
warded the same to her. On one/} 
occasion, in May, 1927, when the | 
mortgagor defaulted in the pay- | 
ment of interest, the defendant | 
paid her $90.00, the amount due, | 
| 

| 

| 

} 

} 





by forwarding her his check, al-|., 
though he had not, up to that | 
time, collected it from the mort- 
gagor. The complainant, in Nov- 
ember, 1931, learned that the taxes 
assessment against the 
unpaid. She | 
then caused an investigation to be 
made ang discovered for the first | 
time that the building on the prop- 
erty, given as security for her | 
loan, was not a home, a residence, | 


| 
or a two family house, but it was | 


and an 


property remained 


an “old shed”. The complainant | 
then demanded that the defend- | 

| 
ant take an assignment of the 


bond and mortgage and pay her | 
thea amount due thereunder; that, | 
he refused to do. The defendant 


denied that the building was an; 
old shed He contends that 
it was a building  construct- ! 


ed about 1926 which was in good | 
condition and used as a cheese fac- | 
tory. The evidence convinces me 
that the complainant clearly indi- 
cated to defendant the kind of se- 
curity she desired. He agreed to 
furnish it. He failed in his prom- 
ise and placed the money without 
complainant’s knowledge on prop- 
erty which in no way resembled a | 
house or dwelling; that being con- | 
trary to his instructions. 





In his defense the defendant de- 
nies that he acteq for the com- | 
plainant in the capacity of an at- 


torney or counsellor at law; that 
he, in fact, represented her as a} 
broker, or a real estate agent, on- | 
ly, without the existence of any | 


relationship of trust or confidence. 

The defendant, on cross examin- 
ation, was asked (testimony p. 
108): Q. And did you at any time | 
tell Mrs. Daly that you were in- | 
vesting in a cheese factory? “a. | 
Oh nothing was asked about 
that.” “Q. You did not volunteer | 
to ask her if she was willing to | 
let you invest $3,000 in a cheese | 
factory?” “A. She never asked 
The defendant testified that 
he told the complainant and her 
daughter, Josephine K. Daly, that 
the premises in question consisted | 
of two lots and a “building”. He 
said (testimony p. 96): “I said I 
thought that they had a little bet- 
ter security than usual, because 
there was two lots and a building 
on the two lots.” 

Part of the testimony 
complainant is as follows: 
“A. Yes, sir, we went to his of- 

fice. My daughter got off at 
noon time. When we went in 
he sad the papers made up. Mr. 

Watson said to me ‘this is a 

very fine investment.’ He said 

‘there is a nice house and two 

lots’, and we was more than 
pleased, and he hag the paper 
made up and so I signed it. My 
daughter had to go back to 
work then and as we was go- 
ing out or was going to go out 


no, 


of the 





“cheese factory.” Daly | 


|; You made no investigation as to 


| placed her utmost faith, her trust 


| derson, 118 N. 








he said ‘If you wish you can 

leave the papers here, they will 

be safe.’ Then Miss Borret she 
spoke up and she said ‘they 

will be safe here’; and I 

thought Mr. Watson did a nice 

thing when he offered to be so 
kind as to take care of my pa- 
pers in his safe, and I thought 
what a nice man he was, and 
how he was looking after my 

interest and trying to secure a 

good mortgage for me, and so 

we did that. 

Josephine Daly, the daughter of 
the complainant, in part, testified: 
“Q. When did you first go to the 
defendant with the idea in mind 
of investing some money? 

In 1926. 

Will you tell the court what 
happened the first time you saw 
Mr. Watson? 

Yes. I called up Mr. Watson 
and tolqd him that mama had 
$3,000.00 which she wished to 
place out on first mortgage, 
and that she wished that mon- 
ey placed on a home. Later 






“ * 


~—_ 





on Mr. Watson notified me that | 
he had such an investment and | 
made arrangement for mama | 
to go down to his office, which | 
she did, and I met her there. | 
‘Q. What occurred there, 
“A. And then when we got there | 
Mr. Watson says, ‘Mrs. Daly, 
I have a nice investment on a 
house and two lots’. 
“Q. Where was the property? 
“A. In North Bergen.” 

The defendant denies that there 
was any relation of trust or con- 
fidence existing between the com- 
plainant and himself. He testi- 
fied (testimony pp. 116-117): “Q. 


whether the assessments for the 
improvements on the streets had 
been confirmed, or if confirmed 
had been paid?” “A. There was no 
duty cast upon me.” 

Complainant said that she “left 


everything in his (defendant’s 
hands.” (Depositions p. 31). She 
had entrusted other investments 


to the care of the defendant, and 
from all the facts and circum- 
stances, I am convinced that she 


and her confidence in him, as her 
attorney. She relied on his judg- 
ment, his recommendations and 
advice. He, presumably, inspected 
the properties which he offered as | 
security. He knew what security | 
the complainant desired for the 
moneys she loaned. He was able 





to and diq persuade her, and she 
relied upon him. In Dwyer v. An- 
J. Eq. 210 (at page | 
213), the following appears: 
“An attorney at law is a qua-| 
si-public officer. He is an of-| 
ficer of the court, and charged 
with the duty of assisting in its | 
administration. Both courts and | 
lawyers should welcome any in- | 
quiry into the fairness of trans-: 
actions between attorney and | 
client, and the courts should| 
never hesitate to condemn where | 
the conduct of an attorney has | 
been unconscionable. In no oth- 
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er way can the high reputation 
of the legal profession, of which 


its members are justly proud, | 
v. | 
Bianchi, 100 N. J. Eq. 238. The | 
confidence which the relation be- 
gets between attorney and cli-| 
ent, and the influence which the 


be maintained. Raimonde 





attorney thereby acquires, has 
always led to a very close scrut- 
iny of all transactions between 
them. The burden always rests 
upon the lawyer to establish 
perfect fairness, adequacy and 
equity of negotiations with his 
client, and, in the absence of 
such proof, courts of equity treat 
the case as one of constructive 

fraud. Condict v. Blackwell, 22 

J. Eq. 481.” 

It was said in the case of In re 
Romaine’s will, 113 N. J. Eq. 477, 
167 Atl 683, affirmed in 115 N. J. 
Es, 73, 170 Atl. 16: 

‘In Dwyer v. Anderson, 113 
N. J. Eq. 210, it was held that 
all transactions of an attorney 
with his client will be carefully 
scrutinized, to the end that the 
client may be protected from his 
own credulity, and from the in- 
fluence which the relation of at- 
torney and client generates, and 
that courts of equity intervene, 
upon considerations of public 
policy, to prevent fraud and ab- 
use of confidence and influence, 
and to compel fidelity in the per- 
formance of fiduciary duty.**** 
And the court further says (at 
p. 214): ‘In transactions such 
as these, the court leans most 
strongly against the attorney, 
who, while acting as such, has 


business relations with his client | 
Perkins Vv. | 
Deal Beach Realty Co., 92 N. J. | 


on his own account. 


Eq. 526.’ And on the same page 
the court says: ‘A court of €q- 


uity intervenes upon consider- | 


ations of public policy, to pre- 
vent fraud and abuse of confi- 
dence and influence, and to com- 
pel fidelity in the performance 
of fiduciary duty. Relief will be 
afforded in equity in all trans- 
actions in which influence has 
has been acquired and abused, 
in which confidence has been re- 
posed and betrayed. Proff v. 
Shirvanian, 110 N. J. Eq. 639.’” 
I am satisfied that the complain- 
ant is entitled to the relief prayed 
for. 





KEARNY DISTRICT COURT 
MOVES 


The Kearny District Court has 
moved its quarters from the Town 


| Hall to its new quarters at Mid-| 


land Avenue and Devin Street, 
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qecess aS an advocate. Stern 
ational qualifications are as 
cit in the arts of the advocate 
ip the laborious efforts of the 
2 lawyer daily engaged in the 
eration of appellate briefs or 
cate reorganiza- 
», The educational endow- 
nts of an advocate are different 
" quality, although not in quanti- 
7 %,44§— They involve the unique ability 
Reporter calling upon the storehouse of 


corporate 
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orts, Complete Sea! learning in the heat of com- 
—, SM. and under the pressure of taut 

Set of ME ves, While it is true that the 

=. Exchang. *,% 4a] of cases involves largely is- 
u<: New Jersey Wil... of factnevertheless the trag- 
ne impression upon the minds of 
ReportAND Ban e jury, judge, and spectators, of 
-—18th sr lawyer who suddenly finds him- 
Se ¥# unsuccessfully struggling to 
ify a legal position, cannot be 

; = Us phasizeq in its effect upon 
TGHT—sntt he ultimate result of the litiga- 
(OHANGERD ‘on The successful advocate must 


ways be prepared, with the cer- 
inty required in argument before 
nellate courts, to justify by able 


-60% Say ings, 


lise boy 
eht fg 
3% our SPEClalty 


Tabi ral argument any legal issue 
- Used” Karat ‘Mrhich may develop during the heat 
'S-Office Machina! f trial. To orally argue an intri- 


uits an 
@ Pleces ate legal question before a court 


‘ ‘me ay [Min the presence of the jury, and in 
rs, one oa such a way as not only to impress 
WEE ne trial judge but to interest the 
—— jury, is an art requiring unremit- 
RNITURE ting effort and an application of 
SED the mental endowment of simplic- 
~ EXCHANGE MM ity of thought and expression. 
ie In speaking of the educational 
1904 °80 Mi qualilcations of the advocate, I 


do not limit that expression to 


er Disappoin 
ti 
im those endowments which are the 


ies result of the prescribed course of 
a study for admission to the bar. 
Scopists | raucational endowments of a far 


broader implication are inherent 
RATORy in the success of the trial lawyer. 


ark, His learning should be broad. A 
J. | study of the arts, the humanities, 
jm distory, and philosophy, an exam- 
——————=F ination of and much patient 
thought to the graces of the ora- 

OK S tor, and the characteristics of a 
LD gentleman, are clearly of as great 
importance to the arts of the ad- 

vocate as his legal qualifications 

Man (/ 274 attainments. Nowhere is a 
gentleman so consvicuous as in a 

courtroom. To refrain from per- 

and sonalities, to ignore an insult by 
opposing counsel, a sneering re- 

E mark by a capricious trial judge, 
y to resist temptation to “bait” a 
witness—all these the attributes 

——! of a gentleman, as well as the arts 
w of a_ successful advocate—soon 

ead jury and spectators to favor- 

able partisanship for the advocate 

which may last throughout the 

trial and may often lead to a ver- 

dict in his favor. There are few 

j experienced advocates who cannot 
— recall instances in their own prac- 


tice where at the outcome of a 
successful litigation a juror, or 
court attache, has brought the 
gratifying although somewhat cy- 
nical information that the jury did 
not know whom to believe, but 
rendered a verdict in favor of that 
advocate’s client because of the 
instinctive feeling that the advo- 
cate was right or that he would 
not have represented a cause 
which was not just; thus translat- 
ing into the verdict of the jury 
‘ and the records of the court the 
broader educational endowments 
of the advocate. “It is quite possi- 
ble to be a good advocate and at 
the same time a gentleman’”’.2 

I pass with but a word a consid- 
eration of the physical endow- 
ments of a successful advocate. 
The late Judge Wiliam A. Porter 








2 Wellman, “Day in Court”, p. 106. 









ie 


of the Supreme Court of Pennsyl- 
vania is quoted as having said: 
“Of all men, the lawyer should be 
trained as a race horse or a prize 
fighter.” The trial of cases is a 
recurring drama. The trial judge, 
the jury, the witnesses, and par- 
ticularly the advocate, are each in 
their respective spheres actors in 
a human drama, It is the lawyers 
who in the first instance have 
studied the “script” and to whose 
“leads” court, jury, and spectat- 
ors respond. Successful advocacy 
must therefore involve careful con- 
sideration of the physical attri- 
butes of the advocate. Diminutive 
physique, a rasping voice, an un- 
pleasant physical deformity, are 
in themselves destructive of the 
successful progress of the drama 
enacted in litigation. Conversely, 
personal magnetism, that most il- 
lusive of all physical attributes, 
rarely known to the advocate him- 
self but unconsciously appreciated 
by all whose lives touch his, is 
essential to the successful trial 
lawyer. It has been aptly said that 
“Daniel Webster’s personal ap- 
pearance was one of the greatest 
elements of his success’’,3 ang I 
feel that even with the manifestly 





changed character of litigated 
cases from those of oratorical de- 
bauches to colq factual exposi- 


| tions, the physical qualifications of 


the great advocate are as essential 
today as in the past. 

All these qualities which I have 
suggested as essential to the per- 
son of a great advocate are of pre- 
eminent importance to the success- 
ful development of the art of 
cross-examination in which the 
qualifications of the advocate are 
so severely tested. When the ad- 
vocate arises to cross-examine his 
obvious purpose is twofold: Either 
(1) to destroy the effect of ad- 
verse testimony or (2) to develop 
from a hostile witness collateral 
facts germane to his testimony 
which will assist the cross-exam- 
iner’s case. I appreciate the gener- 
ality of the statement when I say 
that every great cross-examina- 
tion is the result of the unremit- 
ting efforts of the advocate long 
preceding his appearance in the 
courtroom. Few great cross-exam- 
inations are solely the result of 
spontaneous effort or the genius of 
the moment. The cross-examiner 
must know his case. He must ap- 
preciate to the fullest extent the 
strength of the opposition as well 
as its weakness. Practically every 
litigated case may be resolved into 
a determination of the truth or 
falsity of certain simple and well- 
defined facts. It is only infrequent- 
ly that the cross-examiner exper- 
iences the notable achievement of 
completely destroying that series 
of elemental facts upon which his 
opponent’s case rests, which fol- 
lowed Carson’s masterful cross-ex- 
amination of Oscar Wilde in the 
Queensbury libel case and of 
Havelock Wilson in the Evening 
News Case.4 The art of the cross- 
examiner in the vast majority of 
eases must therefore be directed 
not to a complete destruction of 
the opponent’s case through a rare 
self-contradiction or proof of per- 
jury, but to the probabilites of 
truth or falsity surrounding the 
facts asserted. Whether a witness 
is accurately relating a conversa- 
tion or an occurrence must fre- 
auently depend upon the inherent 








probabilities of the testimony 
which will impress the jury as to 
the truth or falsity of the case. 
Without complete knowledge of 
every available fact incident to a 
case, the cross-examiner is at a 
disadvantage with the witness 
whose testimony he is attempting 
to destroy. It is therefore essen- 
tial that the cross-examiner be 
prepared to develop the probabili- 
ties of the case from his know- 
ledge of collateral facts. I recall 
an illustration of the value of un- 
remitting attention to the small 
details of a case in a recent cross- 
examination in the trial of a dam- 
age case in our Federal court. The 
plaintiff was being driven in an 
automobile to catch an early train 
to New York from a suburban 
station. He was severely injured in 
an accident which occurred with- 
in a few hundred feet of the sta- 
tion. There were the usual as- 
sertions of careful driving on the 
part of plaintiff's witnesses and 
the customary denial by defend- 
ant and his witnesses. The de- 
fendant’s case hinged upon the 
exact time of the accident. Upon 
the answer to this question de- 
pended the force of defendant’s 
argument that plaintiff was rush- 
ing for the train. Plaintiff contend- 
ed the accident occurred nearly 
a quarter of an hour before train 
time. Defendant’s counsel carefully 
limited his cross-examination of 
plaintiff to committing him to the 
time he left his home, the distance 
to the station, and the exact time 
of the collision. The answers to 
these questions created a doubt as 
to the probability of the plaintiff's 
story, insufficient, however, to 
warrant a conclusion that he had 
testified falsely. In the defend- 
ant’s case, counsel went directly 
to the question of time; he pro- 
duced the bystander who hag tele- 
phoned the police immediately af- 
ter the crash, the officers who had 
responded to the call, and finally 
the house sergeant who had noted 
on his police blotter the exact time 
when the call for help had been 
received. All this testimony es- 
tablished beyond a doubt the acci- 
dent had happened within (con- 
servatively) three or four minutes 
of train time, thus giving counsel 
the basis for a summation as to 
probabilities which resulted in a 
verdict for defendant. That cross- 
examindtion would never be con- 
sidered “brilliant” from the point 
of view of the spectators, but the 
cross-examiner’s careful prepara- 
tion of his case, his knowledge of 
the witnesses which he would have 
to repudiate the plaintiff's testi- 
mony and bring out the collateral 
protiabilities of truth in the de- 
fendant’s case, resulted in a com- 
plete victory for his client. 
Another extremely interesting 
illustration of thorough prepara- 
‘ion in cross-examination as to 
»robabilities was developed in the 
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case of People v. Gardner in which 
Max D. Steuer represented the de- 
fendant. The charge was that the 
prisoner had attempted to bribe 
Hugo Foelker, a member of Con- 
gress.and a powerful figure in 
New York politics: The scene of 
the alleged attempt to bribe was a 
private drawing room in an Al- 
bany-New York train. The only 
two witnesses to the occurrences 
were the defendant and Foelker. 
The latter’s reputation and posi- 
tion in the political life of New 
York was such that an attempt 
by cross-examination to obtain a 
self-contradiction would have been 
futile, and would only have served 
by repetition to enhance the force 
of the charges against defendant. 
When Mr. Steuer arose to cross- 
examine he made no reference 
whatever to the story of the bribe. 
On the contrary, he delved for 
hours into Foelker’s personal his- 
tory, going back to the time when 
Foelker, years before, was reput- 
ed to have taken his Regent’s ex- 
amination for admission to the 
bar. The witness was disarmed 
by a preliminary approach directed 
towards Foelker’s knowledge of 
the classics, Greek, Latin and 
higher mathematics, and , after 
eliciting the admission that the 
witness was not conversant with 
such studies, Mr. Steuer by de- 
grees brought him back to the 
time of his Regents’ examination 
inquiring whether he had not in 
fact taken certain examinations 
and passed them with honors in 
the subjects as to which he either 
professed ignorance or only slight 
knowledge. It ultimately devel- 
oped that Foelker had hireq a 
young student who had taken the 
examinations under Foelker’s 
name. The witness was completely 
discredited in the eyes of the jury, 
left the courtroom and has not 
since been heard from. The case 
against the defendant was dis- 
missed, although not one word of 
cross-examination had been di- 
rected to the fact of an alleged 
bribe which was the basis of the 
charge against the defendant. Mr. 
Steuer’s performance in this case 
demonstrates the strategy of a 
great cross-examiner. 

(Continued on page 8 col. 3) 
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~ Unusual Contract 


Recorded 





CINCINNATI (CCNS)— What 
is believed to be the most unusual 
Gocument ever filed for record, a 
marriage contract in which the wife 
agrees to love her husband only, 
no exceptions whatsoever, forever- 
more, was presented to Hamilton 
Couny Recorder, Leo H. Beckman, 
by the husband. 

The husband, Alfred Holder- 
bach, a music teacher in Cincin- 
nati, would give no reason for his 
action. Recently, records disclose, 
he sued his wife, Stella Frances 
Holderbach, for divorce, but sub- 
sequently dismissed his action. 

The document, which is not dat- 
ed, reads as follows: 

“To whom it may concern: 

“I promise and I will love, hon- 
or, trust and co-operatively obey 
Alfred T. Holderbach, 1726 Free- 
man avenue, Cincinnati, Ohio, my 
husband, and him onjy, now and 
forevermore, forsaking all others, 
father, mother, brothers, sisters, 
relatives, preachers, priests, mar- 
riage clerks, doctors, lawyers 

.clubs, churches, lodges, societies, 
fortune tellers, home wreckers of 
all kinds, and everything and ev- 
2rybody else, having my love and 
faith and trust only in said Alfred 
T. Holderbach, and forsaking at 
all times, all my own personal de- 
sires and wishes, when in conflic- 
tion, clinging only to and loving 
only Alfred T. Holderbach, now 
and forevermore, fully realizing 
the solemn and sacred stand I am 
taking, and all what love means, 
namely: 

“‘Love suffereth long and is 
kind always,’ ‘Love envieth not,’ 
‘Love vaunteth not itself,’ ‘Love 
is not puffed up,’ ‘Love does not 
behave itself unseemly,’ ‘Love 

~—peeketh not its own,’ ‘Love is not 

provoked nor taketh account of 
evil,’ ‘Love hopeth all things,’ and 
above all ‘Love Endureth All 
Things, Always.’ Such a love I 
promise towards Alfred T. Hold- 
erbach, at all times, under all con- 
ditions, for only such a Love Never 
Faileth.” 

“(Signed) Stella Frances Block 
(maiden) 

Stella Frances Holderbach.” 





Bankruptcies 


ABOVITZ, Harry (Restaurant 


keeper) 58 Momestead Park, 
Newark; liab $12,859.50; assets 
—none; vol; refr Porter; solr 


Philip G. Becker, 786 Broad St., 
Nrk. 7-24 


BAILEY, Wm. John Aloysius 
(Writer) 38 Adams Pl. Glen 
Ridge; liab $6,335.35; assets 


$350; vol; refr Porter; solr Pro 
se. 7-22 

BOVE, Eugene Robert (Office 
clerk) 424 Kearny Av., Kearny; 
liab $2,731.82; assets $1,070: vol: 
refr Grimshaw; solr Wm. W. 
Wimmer, 3 Ridge Road, North 
Arlington. 7-25 

BOVE, Joseph Eugene (Coal sales- 
man) 22 Hickett PIl., Ruther- 
ford; liab $18,278.56; assets $3, 
565; vol; refr Grimshaw; solr 
William W. Wimmer, 3 Ridge 
Road, North Arlington. 7-25 

BUSKEE, Walter Alexis (Pattern 
Maker) Main St., Succasunna; 
Hiab $2,176.23; assets $95; vol; 
refr Grimshaw; solr George M. 
Passmonick, 24 E. Blackwell St., 
Dover. 7-22 

CAVANAUGH, James H., former- 
ly tia ptnrshp. of Prospect 
Street Garage (Chauffeur) 46 
Green Village Rd., Madison; liab 
$53,334.45; assets $75; vol; refr 
Grimshaw; solr J. & L. Rosen- 
berg, 32 Main St., Madison, 7-21 

DE FEIS, Gennaro J. (Public Tav- 
ern & Restaurant- 687 Pompton 
Turnpike, Cedar Grove; liab $7, 
811. 66; assets $1,900; vol; refr 
Porter; solr Philip L. Mangan- 
aro, 460 Bloomfield Av., Mont- 


DEITZ, Herbert F:, Jr. (Marble 
Worker) Huntsville; lfmb $1,939. 
57; assets $1,000; vol; refr Wm. 
G. Byrne, 830 Broad St., Nrk. 
7-21 

DIETRICH, Herman George 
(Builder 42 Ellis St., Haddon- 
field; liab $46,282.92 assets $1, 
165.35; vol ;refr Gaskill; solr 
Harry La Bove, 721 Market St., 
Camden. 7-24 


DUTCHER, Marguerite Hall 


solr Sidney Cohn, 232 Broad Av., 
Palisade Park; 7-24 

DUTCHER, John Wesley (Selling 
oil burners) 174 Sylvan Ave., 
Leonia; liab $32,275 ;assets $30; 
vol; refr Grimshaw; solr Sidney 
Cohn, 232 Broad Av., Palisade 

Park. 7-24 

FRO-DEL, INC 
Ice Cream) 


(Confectionery & 
519 Clinton Ave., 


Nrk; no schedules; refr Porter; 

solr Louis K. Press, 24 Com- 

merce St., Nrk. 7-22 
KAUFMAN, Aaron (Retired) 


Perth Amboy; liab $1,049,687. 
64; assets $175; vol; refr Weel- 
ans; solr David Mandel, 165 
Smith St., Perth Amboy. 7-21 
LAUER, Irving (Plumber) 223 
Hawthorne Av., Nrk. liab $3, 
325.61; assets $1,413.45; vol; 
refr Porter; solr Morris Schecht- 
er, 24 Commerce St., Nrk. 7-18 
MAHONEY, Stella Johanna 
(Housewife) 128 St. James P1., 


Atl. City; liab $46,433.11; as- 
sets $323; vol; refr Steedle; 
solr Albert A. F. McGee, 1421, 
Atl. Av., Atl. City. 7-20 
MAHONBY, Thos, James (Hotel 
Clerk) 128 St. James Pl., Atl. 
City; liab $37,785.93; assets 


$125; vol; refr Steedle; solr Al- 
bert A. F. McGee. 7-20 

METZGER, Russell (Patroiman) 
1344 Liberty St., Trenton; liab 
$1,697.69: assets—none: vol; 
refr Weelans; solr Thos. F. Ry- 
an, 104 Perry St., Trenton. 7-20 
MONTGOMERY PIPE & SUP- 
PLY CO., Debtor, 437 Montgom- 
ery St. J. C.; vol; solr David 
Bobker, 60 Park Pl., Nrk. 7-23 
MORELAND, Hugh C. (Police 


Dept.) 249 Nevada Av., Atl. 
City: liab $6,878. 73 assets 

none; vol; refr Steedle; solr 
John Rauffenbart, Schwehm 


Bldg., Atl. City. 7-23 
OESTERLE, Wm. tla Bill's Mark- 
et, 457 Union Av., Irvington; 
liab $5,933; assets $250; vol; 
refr Porter; solr Weiser, Weis- 
man & Rubinstein, 60 Park P1., 
Nrk. 7-23 

PATERSON BRIDGE CO 501 
Straight St., Paterson; liab $385, 
661.87: assets $6,628.01; vol; refr 
Grimshaw; solr Edward A. Haf- 
fer, 1st Nat'l Bk. Bidg., Pater- 
son. 7-18 

ROYAL LEATHER GOODS 
CORP., all. 408 Frelinghuysen 
Av., Nrk; invol; solr Sam’'l M 
Hollander, Raymond Commerce 
Bldg., Nrk. 7-22 

SAFRIS, Jacob K. (Real Estate 
Manager) 878 S. 20th St., Nrk; 
liab $329,242.58; assets $12,700; 
vol; refr Porter; solr Zucker & 
Goldberg, 24 Branford Pl., Nrk. 
7-21 

SCHULTZ, Florence G. (House- 
wife) 231 Hamilton Av., Pater- 
son; liab $1,368.24; assets— 
none; vol; refr Grimshaw; solr 
Pro se. 7-23 

SCHMIDT, Jacob, Highland Park; 
liab $7,763.16; assets $41.83; 
vol; refr Weelans; solr Horace 
E. Barwis, 390 George St., N. 
Brunswick. 7-23 

SHERLOCK, Edward (Salesman) 
255 Fairmount Av., Nrk. with- 
out schedules; vol; refr Porter; 
solrs Bilder, Bilder & Kaufman, 
60 Park PL, Nrk. 7-20 
SINDERBAND, Isadore (Fruit 
Merchant) 3806 Ventnor Av., 
Atl. City; liab $9,250.47; assets 
$301.64; vol; refr Steedle; solr 
Wm. M. Snyder, 507 Guar. Tr. 
Bldg., Atl. City. 7-21 
SLOCKBOWER, Robert G. (Car- 
penter) Lake Hopatcong; liab 
$6,321.80; assets $10; vol; refr 
Grimshaw; solr Clifford A. John- 
son, Nat’l Union Bank Bldg., 
Dover. 7-25 

TABBS, Ernest M. (Jitney) 114 N. 
Maryland Av., Atl. City; liab 
$8,308.84; assets $7,239: vol; 
refr Steedle; solr Isaac H. Nut- 
ter, 1536 Atl. Av., Atl. City. 7-18 
TALAMONTI, Nazzareno (Baker) 
480 North 5th St., Newark; liab 
$2,743; assets $525; vol; refr 
Porter; solr S. Sidney Silver, 
972 Broad Street, Newark. 7-24 
UPTOWN PLUMBING SUPPLY 
CO., INC. Debtor, 240 18th Av.., 
Nrk; solr David Bobker, 60 





clair, 7-23 


(Housewife) 174 Sylvan Ave.,' 
Leonia; liab $25,553.55; assets 
$693.00; vol; refr Grimshaw; 
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‘Cross Examination 


(Continued from page 7) 


Although Colonel Donovan in his 
engaging treatise “Modern 
Jury Trials” has suggested cer- 


on 


tain rules governing the practice 
of an attorney, I venture to sug- 
gest that the cross-examiner’s art 
cannot be defined by any ten com- 
mandments or group of golden 
rules. If, however, the purpose of 
cross-examination is consciously 
appreciated, the cross-examiner, 
by multiplied experience may find 
himself instinctively applying well- 
defined methods of destroying the 
effect of adverse testimony. The 
cross-examiner must know what 
he intends to accomplish. Cross- 
examination is a privilege, not a 
duty. In the hands of an inexper- 
ienced lawyer, it may easily be- 
come a boomerang by which his 
own case is destroyed or that of 
his adversary infinitely strength- 
ened. 

David Paul Brown in 1835 com- 
piled his “Golden Rules’ for the 
examination of witnesses, one of 
which should be a guide to the ov- 
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nesg should be treated quietly and 
even respectfully. At times, if 
the cross-examiner is conscious of 
his inability from collateral sourc- 
es or otherwise, to impeach the 
testimony, it is well to employ the 
art of a look, a smile or a gesture 
indicating humor. disdain, lack of 





damaging, the cross-examiner will 


shes eshte ae grees oe 


is only too often occasioneg by 
innate, and only too human & 
of the inexperienced lawyer to 
belief, or other emotion suggest-| press his client. 
ing disbelief in or immateriality of | temptation may be avoided jf, 
the testimony without resort to an | advocate 
oral cross-examination. With wit- | significance of the suggesteq 
nesses who have not injured your | that in many cases “the beat cy, 
case or whose testimony may be | ¢xamination is no examinatio, 
impeached, although not seriously | ll”. 


be well advised to feign weakness | — 


statements, lulled into a cg 
that they are well equipped t) 
ry the questions of the cr, 
aminer. The temptation to 
dulge in futile cross-exami,,, 
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(To be continued next week 


















































erzealous cross-examiner “Ask 


| but few questions, and be certain | 


never to ask any the answer to | 
which (if against you) may des- | 
troy your client, unless you know | 
the witness well and know that 
his answer will be favorable.... 
or unless you be prepared with 
testimony to destroy him”.5 This | 
helpful hint was doubtless the | 
genesis of the more epigramatic 
and humorous expression attribut- 
ed to David Graham: “A lawyer 
should never ask a witness on 
cross-examination a question un- 
less in the first place he knew 
what the answer would be, or in 
the second place he didn’t care” 
The violation of these sane adages 
is daily to be observed in the ab- 
surdly reckless and purposeless 
cross-examinations which punctu- 
ate the trial of cases by inexper- 
ienced advocates. Nothing can be 
more subversive of sound trial tac- | 
tics than to question a witness in | 
the “vague hope that something | 


| 


THM 


unfavorable to the witness will ac- 
cidentally be disclosed”. The jury | 
becomes tired, the spectators an- , 
noyed, the trial judge exasperated. 
The opposing attorney is amused; 
does not, if he is wise, object. 
Eventually the trial judge re- 
marks; “What is the object of this 
examination?” or “We are tired of 
this line of questioning’’—and the 
cross-examiner retires to his cor- 
ner with his case infinitely harmed 
by a fruitless attempt to break 
down a witness without any am- 
munition with which to do so. 
Such useless examinations are fre- 
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quently conducted by resort to the 
question: “Is it not a fact that so 
and so is true?” The lawyer knows 
full well the answer will either be | 
“No”, or will result in an equally 
disastrous repetition by the wit- 
ness of his answer to the same 
question put to him on direct-ex- 
amination. 

The mistake of useless cross- 
examination will not occur if the 
trial lawyer is everlastingly con- 
scious of the fact that the neces- 
sity for cross-examination does 
not arise unless and until the ad- 
verse witness has developed ma- 
terial testimony contemplateq to 
injure his case. A silent cross-ex- 
amination is the most effective 
weapon to use against a witness 
wha has either developed no ma- 
terial testimony against you, or 
has testified to facts which the 
cross-examiner consciously apprec- 
lates come from an honest attempt 
to relate the truth. Such a wit- 
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